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6.601 Scope of subpart. 
This subpart prescribes competition 

policies and procedures for procure-
ments under the Robert T. Stafford 
Disaster Relief and Emergency Assist-
ance Act (42 U.S.C. 5150). 

6.602 Set-asides for local firms during 
a major disaster or emergency. 

(a) To fulfill the statutory require-
ments relating to Pub. L. 109–218, part 
of the Stafford Act, contracting offi-
cers may set-aside solicitations to 
allow only offerors residing or doing 
business primarily in the area affected 
by such major disaster or emergency to 
compete (see Subpart 26.2). 

(b) No separate justification or deter-
mination and findings are required 
under this part to set-aside a contract 
action. The set-aside shall be based on 
a specific geographic area, within a 
Presidential declaration(s) of disaster 
or emergency. 

6.603 Use of procedures other than 
set-aside. 

When implementing the Stafford Act 
preference by using procedures other 
than a set-aside under section 6.602, the 
requirements for a justification to sup-
port the use of this authority are in 
6.303. These procurements qualify as 
other than full and open competition. 

PART 7—ACQUISITION PLANNING 

Sec. 
7.000 Scope of part. 

Subpart 7.1—Acquisition Plans 

7.101 Definitions. 
7.102 Policy. 
7.103 Agency-head responsibilities. 
7.104 General procedures. 
7.105 Contents of written acquisition plans. 
7.106 Additional requirements for major 

systems. 
7.107 Additional requirements for acquisi-

tions involving bundling. 
7.108 Additional requirements for telecom-

muting. 

Subpart 7.2—Planning for the Purchase of 
Supplies in Economic Quantities 

7.200 Scope of subpart. 
7.201 [Reserved] 
7.202 Policy. 
7.203 Solicitation provision. 

7.204 Responsibilities of contracting offi-
cers. 

Subpart 7.3—Contractor Versus 
Government Performance 

7.300 [Reserved] 
7.301 Definitions. 
7.302 Policy. 
7.303–7.304 [Reserved] 
7.305 Solicitation provisions and contract 

clause. 

Subpart 7.4—Equipment Lease or Purchase 

7.400 Scope of subpart. 
7.401 Acquisition considerations. 
7.402 Acquisition methods. 
7.403 General Services Administration as-

sistance. 
7.404 Contract clause. 

Subpart 7.5—Inherently Governmental 
Functions 

7.500 Scope of subpart. 
7.501 [Reserved] 
7.502 Applicability. 
7.503 Policy. 

AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 42 U.S.C. 2473(c). 

SOURCE: 48 FR 42124, Sept. 19, 1983, unless 
otherwise noted. 

7.000 Scope of part. 
This part prescribes policies and pro-

cedures for— 
(a) Developing acquisition plans; 
(b) Determining whether to use com-

mercial or Government resources for 
acquisition of supplies or services; 

(c) Deciding whether it is more eco-
nomical to lease equipment rather 
than purchase it; and 

(d) Determining whether functions 
are inherently governmental. 

[48 FR 42124, Sept. 19, 1983, as amended at 61 
FR 2628, Jan. 26, 1996] 

Subpart 7.1—Acquisition Plans 

7.101 Definitions. 
As used in this subpart— 
Acquisition streamlining, means any 

effort that results in more efficient and 
effective use of resources to design and 
develop, or produce quality systems. 
This includes ensuring that only nec-
essary and cost-effective requirements 
are included, at the most appropriate 
time in the acquisition cycle, in solici-
tations and resulting contracts for the 
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design, development, and production of 
new systems, or for modifications to 
existing systems that involve redesign 
of systems or subsystems. 

Life-cycle cost means the total cost to 
the Government of acquiring, oper-
ating, supporting, and (if applicable) 
disposing of the items being acquired. 

Order means an order placed under 
a— 

(1) Federal Supply Schedule contract; 
or 

(2) Task-order contract or delivery- 
order contract awarded by another 
agency, (i.e., Governmentwide acquisi-
tion contract or multi-agency con-
tract). 

Planner, means the designated person 
or office responsible for developing and 
maintaining a written plan, or for the 
planning function in those acquisitions 
not requiring a written plan. 

[48 FR 42124, Sept. 19, 1983, as amended at 50 
FR 1735, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 53 FR 34226, Sept. 2, 1988; 60 FR 48236, 
Sept. 18, 1995; 66 FR 2128, Jan. 10, 2001; 67 FR 
56118, Aug. 30, 2002] 

7.102 Policy. 

(a) Agencies shall perform acquisi-
tion planning and conduct market re-
search (see part 10) for all acquisitions 
in order to promote and provide for— 

(1) Acquisition of commercial items 
or, to the extent that commercial 
items suitable to meet the agency’s 
needs are not available, nondevelop-
mental items, to the maximum extent 
practicable (10 U.S.C. 2377 and 41 U.S.C. 
251, et seq.); and 

(2) Full and open competition (see 
part 6) or, when full and open competi-
tion is not required in accordance with 
part 6, to obtain competition to the 
maximum extent practicable, with due 
regard to the nature of the supplies or 
services to be acquired (10 U.S.C. 
2301(a)(5) and 41 U.S.C. 253a(a)(1)). 

(b) This planning shall integrate the 
efforts of all personnel responsible for 
significant aspects of the acquisition. 
The purpose of this planning is to en-
sure that the Government meets its 
needs in the most effective, economi-
cal, and timely manner. Agencies that 
have a detailed acquisition planning 
system in place that generally meets 
the requirements of 7.104 and 7.105 need 

not revise their system to specifically 
meet all of these requirements. 

[60 FR 48236, Sept. 18, 1995] 

7.103 Agency-head responsibilities. 

The agency head or a designee shall 
prescribe procedures for— 

(a) Promoting and providing for full 
and open competition (see part 6) or, 
when full and open competition is not 
required in accordance with part 6, for 
obtaining competition to the max-
imum extent practicable, with due re-
gard to the nature of the supplies and 
services to be acquired (41 U.S.C. 
253a(a)(1)). 

(b) Encouraging offerors to supply 
commercial items, or to the extent 
that commercial items suitable to 
meet the agency needs are not avail-
able, nondevelopmental items in re-
sponse to agency solicitations (10 
U.S.C. 2377 and 41 U.S.C. 251, et seq.); 
and 

(c) Ensuring that acquisition plan-
ners address the requirement to specify 
needs, develop specifications, and to 
solicit offers in such a manner to pro-
mote and provide for full and open 
competition with due regard to the na-
ture of the supplies and services to be 
acquired (10 U.S.C. 2305(a)(1)(A) and 41 
U.S.C. 253A(a)(1)). (See part 6 and 
10.002.) 

(d) Establishing criteria and thresh-
olds at which increasingly greater de-
tail and formality in the planning proc-
ess is required as the acquisition be-
comes more complex and costly, speci-
fying those cases in which a written 
plan shall be prepared; 

(e) Writing plans either on a systems 
basis, on an individual contract basis, 
or on an individual order basis, depend-
ing upon the acquisition. 

(f) Ensuring that the principles of 
this subpart are used, as appropriate, 
for those acquisitions that do not re-
quire a written plan as well as for 
those that do; 

(g) Designating planners for acquisi-
tions; 

(h) Reviewing and approving acquisi-
tion plans and revisions to these plans; 

(i) Establishing criteria and thresh-
olds at which design-to-cost and life- 
cycle-cost techniques will be used; 
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(j) Establishing standard acquisition 
plan formats, if desired, suitable to 
agency needs; and 

(k) Waiving requirements of detail 
and formality, as necessary, in plan-
ning for acquisitions having com-
pressed delivery or performance sched-
ules because of the urgency of the need. 

(l) Assuring that the contracting offi-
cer, prior to contracting, reviews: 

(1) The acquisition history of the sup-
plies and services; and 

(2) A description of the supplies, in-
cluding, when necessary for adequate 
description, a picture, drawing, dia-
gram, or other graphic representation. 

(m) Ensuring that agency planners 
include use of the metric system of 
measurement in proposed acquisitions 
in accordance with 15 U.S.C. 205b (see 
11.002(b)) and agency metric plans and 
guidelines. 

(n) Ensuring that agency planners— 
(1) Specify needs for printing and 

writing paper consistent with the min-
imum content standards specified in 
section 505 of Executive Order 13101 of 
September 14, 1998, Greening the Gov-
ernment through Waste Prevention, 
Recycling, and Federal Acquisition 
(see 11.303); and 

(2) Comply with the policy in 11.002(d) 
regarding procurement of products con-
taining recovered materials, and envi-
ronmentally preferable and energy-effi-
cient products and services. 

(o) Ensuring that acquisition plan-
ners specify needs and develop plans, 
drawings, work statements, specifica-
tions, or other product descriptions 
that address Electronic and Informa-
tion Technology Accessibility Stand-
ards (see 36 CFR part 1194) in proposed 
acquisitions (see 11.002(e)) and that 
these standards are included in require-
ments planning, as appropriate (see 
subpart 39.2). 

(p) Making a determination, prior to 
issuance of a solicitation for advisory 
and assistance services involving the 
analysis and evaluation of proposals 
submitted in response to a solicitation, 
that a sufficient number of covered 
personnel with the training and capa-
bility to perform an evaluation and 
analysis of proposals submitted in re-
sponse to a solicitation are not readily 
available within the agency or from an-

other Federal agency in accordance 
with the guidelines at 37.204. 

(q) Ensuring that no purchase re-
quest is initiated or contract entered 
into that would result in the perform-
ance of an inherently governmental 
function by a contractor and that all 
contracts or orders are adequately 
managed so as to ensure effective offi-
cial control over contract or order per-
formance. 

(r) Ensuring that knowledge gained 
from prior acquisitions is used to fur-
ther refine requirements and acquisi-
tion strategies. For services, greater 
use of performance-based acquisition 
methods should occur for follow-on ac-
quisitions. 

(s) Ensuring that acquisition plan-
ners, to the maximum extent prac-
ticable— 

(1) Structure contract requirements 
to facilitate competition by and among 
small business concerns; and 

(2) Avoid unnecessary and unjustified 
bundling that precludes small business 
participation as contractors (see 7.107) 
(15 U.S.C. 631(j)). 

(t) Ensuring that agency planners on 
information technology acquisitions 
comply with the capital planning and 
investment control requirements in 40 
U.S.C. 11312 and OMB Circular A–130. 

(u) Ensuring that agency planners on 
information technology acquisitions 
comply with the information tech-
nology security requirements in the 
Federal Information Security Manage-
ment Act (44 U.S.C. 3544), OMB’s imple-
menting policies including Appendix 
III of OMB Circular A–130, and guid-
ance and standards from the Depart-
ment of Commerce’s National Institute 
of Standards and Technology. 

[48 FR 42124, Sept. 19, 1983, as amended at 50 
FR 1735, Jan. 11, 1985; 50 FR 27561, July 3, 
1985; 50 FR 52429, Dec. 23, 1985; 51 FR 27116, 
July 29, 1986; 57 FR 60574, Dec. 21, 1992; 60 FR 
28495, May 31, 1995; 60 FR 48236, Sept. 18, 1995; 
60 FR 49721, Sept. 26, 1995; 61 FR 2628, Jan. 26, 
1996; 62 FR 40236, July 25, 1997; 62 FR 44814, 
Aug. 22, 1997; 64 FR 72442, Dec. 27, 1999; 65 FR 
36017, June 6, 2000; 66 FR 20896, Apr. 25, 2001; 
67 FR 56118, Aug. 30, 2002; 70 FR 57452, 57454, 
Sept. 30, 2005; 71 FR 217, Jan. 3, 2006] 

7.104 General procedures. 
(a) Acquisition planning should begin 

as soon as the agency need is identi-
fied, preferably well in advance of the 
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fiscal year in which contract award or 
order placement is necessary. In devel-
oping the plan, the planner shall form 
a team consisting of all those who will 
be responsible for significant aspects of 
the acquisition, such as contracting, 
fiscal, legal, and technical personnel. 
The planner should review previous 
plans for similar acquisitions and dis-
cuss them with the key personnel in-
volved in those acquisitions. At key 
dates specified in the plan or whenever 
significant changes occur, and no less 
often than annually, the planner shall 
review the plan and, if appropriate, re-
vise it. 

(b) Requirements and logistics per-
sonnel should avoid issuing require-
ments on an urgent basis or with unre-
alistic delivery or performance sched-
ules, since it generally restricts com-
petition and increases prices. Early in 
the planning process, the planner 
should consult with requirements and 
logistics personnel who determine 
type, quality, quantity, and delivery 
requirements. 

(c) The planner shall coordinate with 
and secure the concurrence of the con-
tracting officer in all acquisition plan-
ning. If the plan proposes using other 
than full and open competition when 
awarding a contract, the plan shall 
also be coordinated with the cognizant 
competition advocate. 

(d)(1) The planner shall coordinate 
the acquisition plan or strategy with 
the cognizant small business specialist 
when the strategy contemplates an ac-
quisition meeting the dollar amounts 
in paragraph (d)(2) of this section un-
less the contract or order is entirely 
reserved or set-aside for small business 
under part 19. The small business spe-
cialist shall notify the agency Office of 
Small and Disadvantaged Business Uti-
lization if the strategy involves con-
tract bundling that is unnecessary, un-
justified, or not identified as bundled 
by the agency. If the strategy involves 
substantial bundling, the small busi-
ness specialist shall assist in identi-
fying alternative strategies that would 
reduce or minimize the scope of the 
bundling. 

(2)(i) The strategy shall be coordi-
nated with the cognizant small busi-
ness specialist in accordance with para-

graph (d)(1) of this section if the esti-
mated contract or order value is— 

(A) $7.5 million or more for the De-
partment of Defense; 

(B) $5.5 million or more for the Na-
tional Aeronautics and Space Adminis-
tration, the General Services Adminis-
tration, and the Department of Energy; 
and 

(C) $2 million or more for all other 
agencies. 

(ii) If the strategy contemplates the 
award of multiple contracts or orders, 
the thresholds in paragraph (d)(2)(i) of 
this section apply to the cumulative 
maximum potential value, including 
options, of the contracts and orders. 

[48 FR 42124, Sept. 19, 1983, as amended at 50 
FR 1735, Jan. 11, 1985; 50 FR 52433, Dec. 23, 
1985; 67 FR 56118, Aug. 30, 2002; 68 FR 60005, 
Oct. 20, 2003; 71 FR 57366, Sept. 28, 2006] 

7.105 Contents of written acquisition 
plans. 

In order to facilitate attainment of 
the acquisition objectives, the plan 
must identify those milestones at 
which decisions should be made (see 
paragraph (b)(19) below). The plan must 
address all the technical, business, 
management, and other significant 
considerations that will control the ac-
quisition. The specific content of plans 
will vary, depending on the nature, cir-
cumstances, and stage of the acquisi-
tion. In preparing the plan, the planner 
must follow the applicable instructions 
in paragraphs (a) and (b) below, to-
gether with the agency’s implementing 
procedures. Acquisition plans for serv-
ice contracts or orders must describe 
the strategies for implementing per-
formance-based acquisition methods or 
must provide rationale for not using 
those methods (see subpart 37.6). 

(a) Acquisition background and objec-
tives—(1) Statement of need. Introduce 
the plan by a brief statement of need. 
Summarize the technical and contrac-
tual history of the acquisition. Discuss 
feasible acquisition alternatives, the 
impact of prior acquisitions on those 
alternatives, and any related in-house 
effort. 

(2) Applicable conditions. State all sig-
nificant conditions affecting the acqui-
sition, such as (i) requirements for 
compatibility with existing or future 
systems or programs and (ii) any 
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known cost, schedule, and capability or 
performance constraints. 

(3) Cost. Set forth the established 
cost goals for the acquisition and the 
rationale supporting them, and discuss 
related cost concepts to be employed, 
including, as appropriate, the following 
items: 

(i) Life-cycle cost. Discuss how life- 
cycle cost will be considered. If it is 
not used, explain why. If appropriate, 
discuss the cost model used to develop 
life-cycle-cost estimates. 

(ii) Design-to-cost. Describe the de-
sign-to-cost objective(s) and under-
lying assumptions, including the ra-
tionale for quantity, learning-curve, 
and economic adjustment factors. De-
scribe how objectives are to be applied, 
tracked, and enforced. Indicate specific 
related solicitation and contractual re-
quirements to be imposed. 

(iii) Application of should-cost. De-
scribe the application of should-cost 
analysis to the acquisition (see 15.407– 
4). 

(4) Capability or performance. Specify 
the required capabilities or perform-
ance characteristics of the supplies or 
the performance standards of the serv-
ices being acquired and state how they 
are related to the need. 

(5) Delivery or performance-period re-
quirements. Describe the basis for estab-
lishing delivery or performance-period 
requirements (see subpart 11.4). Ex-
plain and provide reasons for any ur-
gency if it results in concurrency of de-
velopment and production or con-
stitutes justification for not providing 
for full and open competition. 

(6) Trade-offs. Discuss the expected 
consequences of trade-offs among the 
various cost, capability or perform-
ance, and schedule goals. 

(7) Risks. Discuss technical, cost, and 
schedule risks and describe what ef-
forts are planned or underway to re-
duce risk and the consequences of fail-
ure to achieve goals. If concurrency of 
development and production is 
planned, discuss its effects on cost and 
schedule risks. 

(8) Acquisition streamlining. If specifi-
cally designated by the requiring agen-
cy as a program subject to acquisition 
streamlining, discuss plans and proce-
dures to: 

(i) Encourage industry participation 
by using draft solicitations, 
presolicitation conferences, and other 
means of stimulating industry involve-
ment during design and development in 
recommending the most appropriate 
application and tailoring of contract 
requirements; 

(ii) Select and tailor only the nec-
essary and cost-effective requirements; 
and 

(iii) State the timeframe for identi-
fying which of those specifications and 
standards, originally provided for guid-
ance only, shall become mandatory. 

(b) Plan of action—(1) Sources. Indi-
cate the prospective sources of supplies 
or services that can meet the need. 
Consider required sources of supplies or 
services (see Part 8) and sources identi-
fiable through databases including the 
Governmentwide database of contracts 
and other procurement instruments in-
tended for use by multiple agencies 
available at http:// 
www.contractdirectory.gov. Include con-
sideration of small business, veteran- 
owned small business, service-disabled 
veteran-owned small business, 
HUBZone small business, small dis-
advantaged business, and women- 
owned small business concerns (see 
part 19), and the impact of any bun-
dling that might affect their participa-
tion in the acquisition (see 7.107) (15 
U.S.C. 644(e)). When the proposed ac-
quisition strategy involves bundling, 
identify the incumbent contractors and 
contracts affected by the bundling. Ad-
dress the extent and results of the mar-
ket research and indicate their impact 
on the various elements of the plan 
(see part 10). 

(2) Competition. (i) Describe how com-
petition will be sought, promoted, and 
sustained throughout the course of the 
acquisition. If full and open competi-
tion is not contemplated cite the au-
thority in 6.302, discuss the basis for 
the application of that authority, iden-
tify the source(s), and discuss why full 
and open competition cannot be ob-
tained. 

(ii) Identify the major components or 
subsystems. Discuss component break-
out plans relative to these major com-
ponents or subsystems. Describe how 
competition will be sought, promoted, 
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and sustained for these components or 
subsystems. 

(iii) Describe how competition will be 
sought, promoted, and sustained for 
spares and repair parts. Identify the 
key logistic milestones, such as tech-
nical data delivery schedules and ac-
quisition method coding conferences, 
that affect competition. 

(iv) When effective subcontract com-
petition is both feasible and desirable, 
describe how such subcontract com-
petition will be sought, promoted, and 
sustained throughout the course of the 
acquisition. Identify any known bar-
riers to increasing subcontract com-
petition and address how to overcome 
them. 

(3) Source-selection procedures. Discuss 
the source-selection procedures for the 
acquisition, including the timing for 
submission and evaluation of pro-
posals, and the relationship of evalua-
tion factors to the attainment of the 
acquisition objectives (see Subpart 
15.3). When an EVMS is required (see 
FAR 34.202(a)) and a pre-award IBR is 
contemplated, the acquisition plan 
must discuss— 

(i) How the pre-award IBR will be 
considered in the source selection deci-
sion; 

(ii) How it will be conducted in the 
source selection process (see FAR 
15.306); and 

(iii) Whether offerors will be directly 
compensated for the costs of partici-
pating in a pre-award IBR. 

(4) Acquisition considerations. (i) For 
each contract contemplated, discuss 
contract type selection (see part 16); 
use of multiyear contracting, options, 
or other special contracting methods 
(see part 17); any special clauses, spe-
cial solicitation provisions, or FAR de-
viations required (see subpart 1.4); 
whether sealed bidding or negotiation 
will be used and why; whether equip-
ment will be acquired by lease or pur-
chase (see subpart 7.4) and why; and 
any other contracting considerations. 
Provide rationale if a performance- 
based acquisition will not be used or if 
a performance-based acquisition for 
services is contemplated on other than 
a firm-fixed-price basis (see 37.102(a), 
16.103(d), and 16.505(a)(3)). 

(ii) For each order contemplated, dis-
cuss— 

(A) For information technology ac-
quisitions, how the capital planning 
and investment control requirements 
of 40 U.S.C. 11312 and OMB Circular A– 
130 will be met (see 7.103(t) and part 39); 
and 

(B) Why this action benefits the Gov-
ernment, such as when— 

(1) The agency can accomplish its 
mission more efficiently and effec-
tively (e.g., take advantage of the serv-
icing agency’s specialized expertise; or 
gain access to contractors with needed 
expertise); or 

(2) Ordering through an indefinite de-
livery contract facilitates access to 
small business concerns, including 
small disadvantaged business concerns, 
8(a) contractors, women-owned small 
business concerns, HUBZone small 
business concerns, veteran-owned small 
business concerns, or service-disabled 
veteran-owned small business concerns. 

(5) Budgeting and funding. Include 
budget estimates, explain how they 
were derived, and discuss the schedule 
for obtaining adequate funds at the 
time they are required (see subpart 
32.7). 

(6) Product or service descriptions. Ex-
plain the choice of product or service 
description types (including perform-
ance-based acquisition descriptions) to 
be used in the acquisition. 

(7) Priorities, allocations, and allot-
ments. When urgency of the require-
ment dictates a particularly short de-
livery or performance schedule, certain 
priorities may apply. If so, specify the 
method for obtaining and using prior-
ities, allocations, and allotments, and 
the reasons for them (see subpart 11.6). 

(8) Contractor versus Government per-
formance. Address the consideration 
given to OMB Circular No. A–76 (see 
subpart 7.3). 

(9) Inherently governmental functions. 
Address the consideration given to 
Subpart 7.5. 

(10) Management information require-
ments. Discuss, as appropriate, what 
management system will be used by 
the Government to monitor the con-
tractor’s effort. If an Earned Value 
Management System is to be used, dis-
cuss the methodology the Government 
will employ to analyze and use the 
earned value data to assess and mon-
itor contract performance. In addition, 

VerDate Aug<31>2005 10:50 Oct 26, 2007 Jkt 211202 PO 00000 Frm 00125 Fmt 8010 Sfmt 8010 Y:\SGML\211202.XXX 211202ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R



116 

48 CFR Ch. 1 (10–1–07 Edition) 7.105 

discuss how the offeror’s/contractor’s 
EVMS will be verified for compliance 
with the American National Standards 
Institute/Electronics Industries Alli-
ance (ANSI/EIA) Standard–748, Earned 
Value Management Systems, and the 
timing and conduct of integrated base-
line reviews (whether prior to or post 
award). (See 34.202.) 

(11) Make or buy. Discuss any consid-
eration given to make-or-buy programs 
(see subpart 15.407–2). 

(12) Test and evaluation. To the extent 
applicable, describe the test program of 
the contractor and the Government. 
Describe the test program for each 
major phase of a major system acquisi-
tion. If concurrency is planned, discuss 
the extent of testing to be accom-
plished before production release. 

(13) Logistics considerations. De-
scribe— 

(i) The assumptions determining con-
tractor or agency support, both ini-
tially and over the life of the acquisi-
tion, including consideration of con-
tractor or agency maintenance and 
servicing (see subpart 7.3) and distribu-
tion of commercial items; 

(ii) The reliability, maintainability, 
and quality assurance requirements, 
including any planned use of warran-
ties (see part 46); 

(iii) The requirements for contractor 
data (including repurchase data) and 
data rights, their estimated cost, and 
the use to be made of the data (see part 
27); and 

(iv) Standardization concepts, includ-
ing the necessity to designate, in ac-
cordance with agency procedures, tech-
nical equipment as standard so that fu-
ture purchases of the equipment can be 
made from the same manufacturing 
source. 

(14) Government-furnished property. In-
dicate any Government property to be 
furnished to contractors, and discuss 
any associated considerations, such as 
its availability or the schedule for its 
acquisition (see 45.102). 

(15) Government-furnished information. 
Discuss any Government information, 
such as manuals, drawings, and test 
data, to be provided to prospective 
offerors and contractors. Indicate 
which information that requires addi-
tional controls to monitor access and 
distribution (e.g., technical specifica-

tions, maps, building designs, sched-
ules, etc.), as determined by the agen-
cy, is to be posted via the Federal 
Technical Data Solution (FedTeDS) 
(see 5.102(a)). 

(16) Environmental and energy con-
servation objectives. Discuss all applica-
ble environmental and energy con-
servation objectives associated with 
the acquisition (see part 23), the appli-
cability of an environmental assess-
ment or environmental impact state-
ment (see 40 CFR part 1502), the pro-
posed resolution of environmental 
issues, and any environmentally-re-
lated requirements to be included in 
solicitations and contracts. 

(17) Security considerations. For acqui-
sitions dealing with classified matters, 
discuss how adequate security will be 
established, maintained, and mon-
itored (see Subpart 4.4). For informa-
tion technology acquisitions, discuss 
how agency information security re-
quirements will be met. For acquisi-
tions requiring routine contractor 
physical access to a Federally-con-
trolled facility and/or routine access to 
a Federally-controlled information sys-
tem, discuss how agency requirements 
for personal identity verification of 
contractors will be met (see Subpart 
4.13). 

(18) Contract administration. Describe 
how the contract will be administered. 
In contracts for services, include how 
inspection and acceptance cor-
responding to the work statement’s 
performance criteria will be enforced. 

(19) Other considerations. Discuss, as 
applicable, standardization concepts, 
the industrial readiness program, the 
Defense Production Act, the Occupa-
tional Safety and Health Act, foreign 
sales implications, and any other mat-
ters germane to the plan not covered 
elsewhere. 

(20) Milestones for the acquisition cycle. 
Address the following steps and any 
others appropriate: 

Acquisition plan approval. 
Statement of work. 
Specifications. 
Data requirements. 
Completion of acquisition-package prepa-

ration. 
Purchase request. 
Justification and approval for other than 

full and open competition where applicable 
and/or any required D&F approval. 
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Issuance of synopsis. 
Issuance of solicitation. 
Evaluations of proposals, audits, and field 

reports. 
Beginning and completion of negotiations. 
Contract preparation, review, and clear-

ance. 
Contract award. 

(21) Identification of participants in ac-
quisition plan preparation. List the indi-
viduals who participated in preparing 
the acquisition plan, giving contact in-
formation for each. 

[48 FR 42124, Sept. 19, 1983, as amended at 50 
FR 1735, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985, and 51 FR 27116, July 29, 1986; 53 FR 
17856, May 18, 1988; 53 FR 34226, Sept. 2, 1988; 
60 FR 28495, May 31, 1995; 60 FR 48237, Sept. 
18, 1995; 61 FR 2628, Jan. 26, 1996; 62 FR 40236, 
July 25, 1997; 62 FR 44814, Aug. 22, 1997; 62 FR 
51230, 51270, Sept. 30, 1997; 63 FR 70267, Dec. 
18, 1998; 64 FR 72442, Dec. 27, 1999; 65 FR 60544, 
Oct. 11, 2000; 67 FR 56118, Aug. 30, 2002; 67 FR 
70522, Nov. 22, 2002; 68 FR 43862, July 24, 2003; 
68 FR 60005, Oct. 20, 2003; 70 FR 57452, 57454, 
Sept. 30, 2005; 71 FR 211, 217, Jan. 3, 2006; 71 
FR 20298, 20299, Apr. 19, 2006; 71 FR 38245, 
July 5, 2006; 71 FR 67775, Nov. 22, 2006; 72 FR 
27383, May 15, 2007] 

7.106 Additional requirements for 
major systems. 

(a) In planning for the solicitation of 
a major system (see part 34) develop-
ment contract, planners shall consider 
requiring offerors to include, in their 
offers, proposals to incorporate in the 
design of a major system— 

(1) Items which are currently avail-
able within the supply system of the 
agency responsible for the major sys-
tem, available elsewhere in the na-
tional supply system, or commercially 
available from more than one source; 
and 

(2) Items which the Government will 
be able to acquire competitively in the 
future if they are likely to be needed in 
substantial quantities during the sys-
tem’s service life. 

(b) In planning for the solicitation of 
a major system (see part 34) production 
contract, planners shall consider re-
quiring offerors to include, in their of-
fers, proposals identifying opportuni-
ties to assure that the Government will 
be able to obtain, on a competitive 
basis, items acquired in connection 
with the system that are likely to be 
acquired in substantial quantities dur-
ing the service life of the system. Pro-

posals submitted in response to such 
requirements may include the fol-
lowing: 

(1) Proposals to provide the Govern-
ment the right to use technical data to 
be provided under the contract for 
competitive future acquisitions, to-
gether with the cost to the Govern-
ment, if any, of acquiring such tech-
nical data and the right to use such 
data. 

(2) Proposals for the qualification or 
development of multiple sources of 
supply for competitive future acquisi-
tions. 

(c) In determining whether to apply 
paragraphs (a) and (b) above, planners 
shall consider the purposes for which 
the system is being acquired and the 
technology necessary to meet the sys-
tem’s required capabilities. If such pro-
posals are required, the contracting of-
ficer shall consider them in evaluating 
competing offers. In noncompetitive 
awards, the factors in paragraphs (a) 
and (b) above, may be considered by 
the contracting officer as objectives in 
negotiating the contract. 

[50 FR 27561, July 3, 1985 and 51 FR 27116, 
July 29, 1986] 

7.107 Additional requirements for ac-
quisitions involving bundling. 

(a) Bundling may provide substantial 
benefits to the Government. However, 
because of the potential impact on 
small business participation, the head 
of the agency must conduct market re-
search to determine whether bundling 
is necessary and justified (15 U.S.C. 
644(e)(2)). Market research may indi-
cate that bundling is necessary and 
justified if an agency or the Govern-
ment would derive measurably sub-
stantial benefits (see 10.001(a)(2)(iv) and 
(a)(3)(vi)). 

(b) Measurably substantial benefits 
may include, individually or in any 
combination or aggregate, cost savings 
or price reduction, quality improve-
ments that will save time or improve 
or enhance performance or efficiency, 
reduction in acquisition cycle times, 
better terms and conditions, and any 
other benefits. The agency must quan-
tify the identified benefits and explain 
how their impact would be measurably 
substantial. Except as provided in 
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paragraph (d) of this section, the agen-
cy may determine bundling to be nec-
essary and justified if, as compared to 
the benefits that it would derive from 
contracting to meet those require-
ments if not bundled, it would derive 
measurably substantial benefits equiv-
alent to— 

(1) Ten percent of the estimated con-
tract or order value (including options) 
if the value is $86 million or less; or 

(2) Five percent of the estimated con-
tract or order value (including options) 
or $8.6 million, whichever is greater, if 
the value exceeds $86 million. 

(c) Without power of delegation, the 
service acquisition executive for the 
military departments, the Under Sec-
retary of Defense for Acquisition, 
Technology and Logistics for the de-
fense agencies, or the Deputy Sec-
retary or equivalent for the civilian 
agencies may determine that bundling 
is necessary and justified when— 

(1) The expected benefits do not meet 
the thresholds in paragraphs (b)(1) and 
(b)(2) of this section but are critical to 
the agency’s mission success; and 

(2) The acquisition strategy provides 
for maximum practicable participation 
by small business concerns. 

(d) Reduction of administrative or 
personnel costs alone is not sufficient 
justification for bundling unless the 
cost savings are expected to be at least 
10 percent of the estimated contract or 
order value (including options) of the 
bundled requirements. 

(e) Substantial bundling is any bun-
dling that results in a contract or 
order that meets the dollar amounts 
specified in 7.104(d)(2). When the pro-
posed acquisition strategy involves 
substantial bundling, the acquisition 
strategy must additionally— 

(1) Identify the specific benefits an-
ticipated to be derived from bundling; 

(2) Include an assessment of the spe-
cific impediments to participation by 
small business concerns as contractors 
that result from bundling; 

(3) Specify actions designed to maxi-
mize small business participation as 
contractors, including provisions that 
encourage small business teaming; 

(4) Specify actions designed to maxi-
mize small business participation as 
subcontractors (including suppliers) at 
any tier under the contract, or order, 

that may be awarded to meet the re-
quirements; 

(5) Include a specific determination 
that the anticipated benefits of the 
proposed bundled contract or order jus-
tify its use; and 

(6) Identify alternative strategies 
that would reduce or minimize the 
scope of the bundling, and the ration-
ale for not choosing those alternatives. 

(f) The contracting officer must jus-
tify bundling in acquisition strategy 
documentation. 

(g) In assessing whether cost savings 
would be achieved through bundling, 
the contracting officer must consider 
the cost that has been charged or, 
where data is available, could be 
charged by small business concerns for 
the same or similar work. 

(h) The requirements of this section, 
except for paragraph (e), do not apply if 
a cost comparison analysis will be per-
formed in accordance with OMB Cir-
cular A–76. 

[64 FR 72443, Dec. 27, 1999, as amended at 65 
FR 46054, July 26, 2000; 68 FR 60005, Oct. 20, 
2003; 71 FR 57366, Sept. 28, 2006] 

7.108 Additional requirements for tele-
commuting. 

In accordance with section 1428 of 
Public Law 108–136, an agency shall 
generally not discourage a contractor 
from allowing its employees to tele-
commute in the performance of Gov-
ernment contracts. Therefore, agencies 
shall not— 

(a) Include in a solicitation a require-
ment that prohibits an offeror from 
permitting its employees to telecom-
mute unless the contracting officer 
first determines that the requirements 
of the agency, including security re-
quirements, cannot be met if telecom-
muting is permitted. The contracting 
officer shall document the basis for the 
determination in writing and specify 
the prohibition in the solicitation; or 

(b) When telecommuting is not pro-
hibited, unfavorably evaluate an offer 
because it includes telecommuting, un-
less the contracting officer first deter-
mines that the requirements of the 
agency, including security require-
ments, would be adversely impacted if 
telecommuting is permitted. The con-
tracting officer shall document the 
basis for the determination in writing 
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and address the evaluation procedures 
in the solicitation. 

[69 FR 58702, Oct. 5, 2004] 

Subpart 7.2—Planning for the Pur-
chase of Supplies in Eco-
nomic Quantities 

SOURCE: 50 FR 35475, Aug. 30, 1985, unless 
otherwise noted. 

7.200 Scope of subpart. 
This subpart prescribes policies and 

procedures for gathering information 
from offerors to assist the Government 
in planning the most advantageous 
quantities in which supplies should be 
purchased. 

7.201 [Reserved] 

7.202 Policy. 
(a) Agencies are required by 10 U.S.C. 

2384(a) and 41 U.S.C. 253(f) to procure 
supplies in such quantity as (1) will re-
sult in the total cost and unit cost 
most advantageous to the Government, 
where practicable, and (2) does not ex-
ceed the quantity reasonably expected 
to be required by the agency. 

(b) Each solicitation for a contract 
for supplies is required, if practicable, 
to include a provision inviting each of-
feror responding to the solicitation (1) 
to state an opinion on whether the 
quantity of the supplies proposed to be 
acquired is economically advantageous 
to the Government, and (2) if applica-
ble, to recommend a quantity or quan-
tities which would be more economi-
cally advantageous to the Government. 
Each such recommendation is required 
to include a quotation of the total 
price and the unit price for supplies 
procured in each recommended quan-
tity. 

7.203 Solicitation provision. 
Contracting officers shall insert the 

provision at 52.207–4, Economic Pur-
chase Quantity—Supplies, in solicita-
tions for supplies. The provision need 
not be inserted if the solicitation is for 
a contract under the General Services 
Administration’s multiple award 
schedule contract program, or if the 
contracting officer determines that (a) 
the Government already has the data, 

(b) the data is otherwise readily avail-
able, or (c) it is impracticable for the 
Government to vary its future require-
ments. 

[52 FR 30076, Aug. 12, 1987] 

7.204 Responsibilities of contracting 
officers. 

(a) Contracting officers are respon-
sible for transmitting offeror responses 
to the solicitation provision at 52.207–4 
to appropriate inventory management/ 
requirements development activities in 
accordance with agency procedures. 
The economic purchase quantity data 
so obtained are intended to assist in-
ventory managers in establishing and 
evaluating economic order quantities 
for supplies under their cognizance. 

(b) In recognition of the fact that 
economic purchase quantity data fur-
nished by offerors are only one of many 
data inputs required for determining 
the most economical order quantities, 
contracting officers should generally 
take no action to revise quantities to 
be acquired in connection with the in-
stant procurement. However, if a sig-
nificant price variation is evident from 
offeror responses, and the potential for 
significant savings is apparent, the 
contracting officer shall consult with 
the cognizant inventory manager or re-
quirements development activity be-
fore proceeding with an award or nego-
tiations. If this consultation discloses 
that the Government should be order-
ing an item of supply in different quan-
tities and the inventory manager/re-
quirements development activity con-
curs, the solicitation for the item 
should be amended or canceled and a 
new requisition should be obtained. 

Subpart 7.3—Contractor Versus 
Government Performance 

SOURCE: 71 FR 20299, Apr. 19, 2006, unless 
otherwise noted. 

7.300 [Reserved] 

7.301 Definitions. 
Definitions of ‘‘inherently govern-

mental activity’’ and other terms ap-
plicable to this subpart are set forth at 
Attachment D of the Office of Manage-
ment and Budget Circular No. A–76 
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(Revised), Performance of Commercial 
Activities, dated May 29, 2003 (the Cir-
cular). 

7.302 Policy. 
(a) The Circular provides that it is 

the policy of the Government to— 
(1) Perform inherently governmental 

activities with Government personnel; 
and 

(2) Subject commercial activities to 
the forces of competition. 

(b) As provided in the Circular, agen-
cies shall— 

(1) Not use contractors to perform in-
herently governmental activities; 

(2) Conduct public-private competi-
tions in accordance with the provisions 
of the Circular and, as applicable, these 
regulations; 

(3) Give appropriate consideration 
relative to cost when making perform-
ance decisions between agency and con-
tractor performance in public-private 
competitions; 

(4) Consider the Agency Tender Offi-
cial an interested party in accordance 
with 31 U.S.C. 3551 to 3553 for purposes 
of filing a protest at the Government 
Accountability Office; and 

(5) Hear contests in accordance with 
OMB Circular A–76, Attachment B, 
Paragraph F. 

(c) When using sealed bidding in pub-
lic-private competitions under OMB 
Circular A–76, contracting officers 
shall not hold discussions to correct 
deficiencies. 

7.303–7.304 [Reserved] 

7.305 Solicitation provisions and con-
tract clause. 

(a) The contracting officer shall, 
when soliciting offers and tenders, in-
sert in solicitations issued for standard 
competitions the provision at 52.207–1, 
Notice of Standard Competition. 

(b) The contracting officer shall, 
when soliciting offers, insert in solici-
tations issued for streamlined competi-
tions the provision at 52.207–2, Notice 
of Streamlined Competition. 

(c) The contracting officer shall in-
sert the clause at 52.207–3, Right of 
First Refusal of Employment, in all so-
licitations which may result in a con-
version from in-house performance to 
contract performance of work cur-

rently being performed by the Govern-
ment and in contracts that result from 
the solicitations, whether or not a pub-
lic-private competition is conducted. 
The 10-day period in the clause may be 
varied by the contracting officer up to 
a period of 90 days. 

Subpart 7.4—Equipment Lease or 
Purchase 

7.400 Scope of subpart. 
This subpart provides guidance per-

taining to the decision to acquire 
equipment by lease or purchase. It ap-
plies to both the initial acquisition of 
equipment and the renewal or exten-
sion of existing equipment leases. 

7.401 Acquisition considerations. 
(a) Agencies should consider whether 

to lease or purchase equipment based 
on a case-by-case evaluation of com-
parative costs and other factors. The 
following factors are the minimum 
that should be considered: 

(1) Estimated length of the period the 
equipment is to be used and the extent 
of use within that period. 

(2) Financial and operating advan-
tages of alternative types and makes of 
equipment. 

(3) Cumulative rental payments for 
the estimated period of use. 

(4) Net purchase price. 
(5) Transportation and installation 

costs. 
(6) Maintenance and other service 

costs. 
(7) Potential obsolescence of the 

equipment because of imminent tech-
nological improvements. 

(b) The following additional factors 
should be considered, as appropriate, 
depending on the type, cost, com-
plexity, and estimated period of use of 
the equipment: 

(1) Availability of purchase options. 
(2) Potential for use of the equipment 

by other agencies after its use by the 
acquiring agency is ended. 

(3) Trade-in or salvage value. 
(4) Imputed interest. 
(5) Availability of a servicing capa-

bility, especially for highly complex 
equipment; e.g., can the equipment be 
serviced by the Government or other 
sources if it is purchased? 
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7.402 Acquisition methods. 
(a) Purchase method. (1) Generally, 

the purchase method is appropriate if 
the equipment will be used beyond the 
point in time when cumulative leasing 
costs exceed the purchase costs. 

(2) Agencies should not rule out the 
purchase method of equipment acquisi-
tion in favor of leasing merely because 
of the possibility that future techno-
logical advances might make the se-
lected equipment less desirable. 

(b) Lease method. (1) The lease method 
is appropriate if it is to the Govern-
ment’s advantage under the cir-
cumstances. The lease method may 
also serve as an interim measure when 
the circumstances— 

(i) Require immediate use of equip-
ment to meet program or system goals; 
but 

(ii) Do not currently support acquisi-
tion by purchase. 

(2) If a lease is justified, a lease with 
option to purchase is preferable. 

(3) Generally, a long term lease 
should be avoided, but may be appro-
priate if an option to purchase or other 
favorable terms are included. 

(4) If a lease with option to purchase 
is used, the contract shall state the 
purchase price or provide a formula 
which shows how the purchase price 
will be established at the time of pur-
chase. 

[50 FR 35475, Aug. 30, 1985, as amended at 59 
FR 67026, Dec. 28, 1994] 

7.403 General Services Administration 
assistance. 

(a) When requested by an agency, the 
General Services Administration (GSA) 
will assist in lease or purchase deci-
sions by providing information such 
as— 

(1) Pending price adjustments to Fed-
eral Supply Schedule contracts; 

(2) Recent or imminent technological 
developments; 

(3) New techniques; and 
(4) Industry or market trends. 
(b) Agencies may request information 

from the following GSA offices: 
(1) Center for Strategic IT Analysis 

(MKS), Washington, DC 20405, for infor-
mation on acquisition of information 
technology. 

(2) Federal Supply Service, Office of 
Acquisition (FC), Washington, DC 

20406, for information on other types of 
equipment. 

[48 FR 42124, Sept. 19, 1983, as amended at 54 
FR 29280, July 11, 1989; 61 FR 41468, Aug. 8, 
1996; 62 FR 40236, July 25, 1997] 

7.404 Contract clause. 
The contracting officer shall insert a 

clause substantially the same as the 
clause in 52.207–5, Option to Purchase 
Equipment, in solicitations and con-
tracts involving a lease with option to 
purchase. 

[59 FR 67026, Dec. 28, 1994] 

Subpart 7.5—Inherently 
Governmental Functions 

SOURCE: 61 FR 2628, Jan. 26, 1996, unless 
otherwise noted. 

7.500 Scope of subpart. 
The purpose of this subpart is to pre-

scribe policies and procedures to ensure 
that inherently governmental func-
tions are not performed by contractors. 

[61 FR 2628, Jan. 26, 1996, as amended at 71 
FR 20300, Apr. 19, 2006] 

7.501 [Reserved] 

7.502 Applicability. 
The requirements of this subpart 

apply to all contracts for services. This 
subpart does not apply to services ob-
tained through either personnel ap-
pointments, advisory committees, or 
personal services contracts issued 
under statutory authority. 

7.503 Policy. 
(a) Contracts shall not be used for 

the performance of inherently govern-
mental functions. 

(b) Agency decisions which determine 
whether a function is or is not an in-
herently governmental function may 
be reviewed and modified by appro-
priate Office of Management and Budg-
et officials. 

(c) The following is a list of examples 
of functions considered to be inher-
ently governmental functions or which 
shall be treated as such. This list is not 
all inclusive: 

(1) The direct conduct of criminal in-
vestigations. 
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(2) The control of prosecutions and 
performance of adjudicatory functions 
other than those relating to arbitra-
tion or other methods of alternative 
dispute resolution. 

(3) The command of military forces, 
especially the leadership of military 
personnel who are members of the com-
bat, combat support, or combat service 
support role. 

(4) The conduct of foreign relations 
and the determination of foreign pol-
icy. 

(5) The determination of agency pol-
icy, such as determining the content 
and application of regulations, among 
other things. 

(6) The determination of Federal pro-
gram priorities for budget requests. 

(7) The direction and control of Fed-
eral employees. 

(8) The direction and control of intel-
ligence and counter-intelligence oper-
ations. 

(9) The selection or non-selection of 
individuals for Federal Government 
employment, including the inter-
viewing of individuals for employment. 

(10) The approval of position descrip-
tions and performance standards for 
Federal employees. 

(11) The determination of what Gov-
ernment property is to be disposed of 
and on what terms (although an agency 
may give contractors authority to dis-
pose of property at prices within speci-
fied ranges and subject to other reason-
able conditions deemed appropriate by 
the agency). 

(12) In Federal procurement activi-
ties with respect to prime contracts— 

(i) Determining what supplies or 
services are to be acquired by the Gov-
ernment (although an agency may give 
contractors authority to acquire sup-
plies at prices within specified ranges 
and subject to other reasonable condi-
tions deemed appropriate by the agen-
cy); 

(ii) Participating as a voting member 
on any source selection boards; 

(iii) Approving any contractual docu-
ments, to include documents defining 
requirements, incentive plans, and 
evaluation criteria; 

(iv) Awarding contracts; 
(v) Administering contracts (includ-

ing ordering changes in contract per-
formance or contract quantities, tak-

ing action based on evaluations of con-
tractor performance, and accepting or 
rejecting contractor products or serv-
ices); 

(vi) Terminating contracts; 
(vii) Determining whether contract 

costs are reasonable, allocable, and al-
lowable; and 

(viii) Participating as a voting mem-
ber on performance evaluation boards. 

(13) The approval of agency responses 
to Freedom of Information Act re-
quests (other than routine responses 
that, because of statute, regulation, or 
agency policy, do not require the exer-
cise of judgment in determining wheth-
er documents are to be released or 
withheld), and the approval of agency 
responses to the administrative appeals 
of denials of Freedom of Information 
Act requests. 

(14) The conduct of Administrative 
hearings to determine the eligibility of 
any person for a security clearance, or 
involving actions that affect matters of 
personal reputation or eligibility to 
participate in Government programs. 

(15) The approval of Federal licensing 
actions and inspections. 

(16) The determination of budget pol-
icy, guidance, and strategy. 

(17) The collection, control, and dis-
bursement of fees, royalties, duties, 
fines, taxes, and other public funds, un-
less authorized by statute, such as 31 
U.S.C. 952 (relating to private collec-
tion contractors) and 31 U.S.C. 3718 (re-
lating to private attorney collection 
services), but not including— 

(i) Collection of fees, fines, penalties, 
costs, or other charges from visitors to 
or patrons of mess halls, post or base 
exchange concessions, national parks, 
and similar entities or activities, or 
from other persons, where the amount 
to be collected is easily calculated or 
predetermined and the funds collected 
can be easily controlled using standard 
case management techniques; and 

(ii) Routine voucher and invoice ex-
amination. 

(18) The control of the treasury ac-
counts. 

(19) The administration of public 
trusts. 

(20) The drafting of Congressional 
testimony, responses to Congressional 
correspondence, or agency responses to 
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audit reports from the Inspector Gen-
eral, the Government Accountability 
Office, or other Federal audit entity. 

(d) The following is a list of examples 
of functions generally not considered 
to be inherently governmental func-
tions. However, certain services and ac-
tions that are not considered to be in-
herently governmental functions may 
approach being in that category be-
cause of the nature of the function, the 
manner in which the contractor per-
forms the contract, or the manner in 
which the Government administers 
contractor performance. This list is 
not all inclusive: 

(1) Services that involve or relate to 
budget preparation, including workload 
modeling, fact finding, efficiency stud-
ies, and should-cost analyses, etc. 

(2) Services that involve or relate to 
reorganization and planning activities. 

(3) Services that involve or relate to 
analysis, feasibility studies, and strat-
egy options to be used by agency per-
sonnel in developing policy. 

(4) Services that involve or relate to 
the development of regulations. 

(5) Services that involve or relate to 
the evaluation of another contractor’s 
performance. 

(6) Services in support of acquisition 
planning. 

(7) Contractors providing assistance 
in contract management (such as 
where the contractor might influence 
official evaluations of other contrac-
tors). 

(8) Contractors providing technical 
evaluation of contract proposals. 

(9) Contractors providing assistance 
in the development of statements of 
work. 

(10) Contractors providing support in 
preparing responses to Freedom of In-
formation Act requests. 

(11) Contractors working in any situ-
ation that permits or might permit 
them to gain access to confidential 
business information and/or any other 
sensitive information (other than situ-
ations covered by the National Indus-
trial Security Program described in 
4.402(b)). 

(12) Contractors providing informa-
tion regarding agency policies or regu-
lations, such as attending conferences 
on behalf of an agency, conducting 

community relations campaigns, or 
conducting agency training courses. 

(13) Contractors participating in any 
situation where it might be assumed 
that they are agency employees or rep-
resentatives. 

(14) Contractors participating as 
technical advisors to a source selection 
board or participating as voting or 
nonvoting members of a source evalua-
tion board. 

(15) Contractors serving as arbitra-
tors or providing alternative methods 
of dispute resolution. 

(16) Contractors constructing build-
ings or structures intended to be secure 
from electronic eavesdropping or other 
penetration by foreign governments. 

(17) Contractors providing inspection 
services. 

(18) Contractors providing legal ad-
vice and interpretations of regulations 
and statutes to Government officials. 

(19) Contractors providing special 
non-law enforcement, security activi-
ties that do not directly involve crimi-
nal investigations, such as prisoner de-
tention or transport and non-military 
national security details. 

(e) Agency implementation shall in-
clude procedures requiring the agency 
head or designated requirements offi-
cial to provide the contracting officer, 
concurrent with transmittal of the 
statement of work (or any modification 
thereof), a written determination that 
none of the functions to be performed 
are inherently governmental. This as-
sessment should place emphasis on the 
degree to which conditions and facts 
restrict the discretionary authority, 
decision-making responsibility, or ac-
countability of Government officials 
using contractor services or work prod-
ucts. Disagreements regarding the de-
termination will be resolved in accord-
ance with agency procedures before 
issuance of a solicitation. 

[61 FR 2628, Jan. 26, 1996, as amended at 62 
FR 40236, July 25, 1997; 71 FR 57380, Sept. 28, 
2006] 

PART 8—REQUIRED SOURCES OF 
SUPPLIES AND SERVICES 

Sec. 
8.000 Scope of part. 
8.001 General. 
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